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                                             FINAL ORDER 

1. This is a case filed by the petitioner Husnara Dewan U/S 127 of the 

Cr.P.C. praying for enhancement of the maintenance allowance. 

2. Brief facts for filing the instant case is that the petitioner and her child 

namely Sk. Hasanur Rahman were allowed monthly maintenance 

allowance of Rs. 1000/ each per month by this court vide order dated 

21.1.2011. The minor child of the petitioner is presently reading in class 

vi at Chapar Academy, which is a private institution. Moreover the cost 

of essential commodities have been increasing due to which the 

petitioner is unable to maintain herself and to bear the educational 

expenditure of her son. On the other hand, the Opp. Party is a lecturer 

of Economics at Indira Gandhi Senior College, Boitamari and he has 

sufficient income. But the petitioner does not have any source of income 



and she has been passing her days with extreme financial hardship. 

Hence the petitioner has prayed for enhancement of maintenance 

allowance to Rs. 15000/ per month.  

3.  After receiving notice, the Opp. Party has appeared and filed written 

objection stating that after passing of the order of maintenance 

allowance, there has been no change in the circumstance. It is stated 

that the Opp. Party is serving as a lecturer in an un-provincialized college 

and receives only 8000/ per month form the college as honorarium. The 

Opp. Party has to maintain his mother and other 5 members of his 

family. Thus the Opp. Party is unable to provide any maintenance at 

enhanced rate. Hence the OP has prayed to dismiss the case.  

4. The petitioner and the Opp. Party have not adduced any evidence in 

this case. 

5. I have heard the argument advanced by the learned counsels and gone 

through the evidences on record.  

6. Upon perusal of the pleadings the following point is formulated for 

proper adjudication of the case: 

i. Whether there has been any change in the circumstance for 

enhancement of the monthly maintenance allowance? If yes, whether 

the petitioner is entitled to receive the monthly maintenance allowance 

in enhanced rate as prayed for? 

                            

           DISCUSSION DECISION AND REASONS THEREOF 

Point no 1: Whether there has been any change in the circumstance for 

enhancement of the monthly maintenance allowance? If yes, whether 

the petitioner is entitled to receive the monthly maintenance allowance 

in enhanced rate as prayed for? 

7. At first let me reproduce here the section 127 of the Cr.P.C. Section 127 

in The Code Of Criminal Procedure, 1973 states about alteration of 

maintenance allowance, which reads as follows:  

Section 127. Alteration in allowance. 

(1) On proof of a change in the circumstances of any person, receiving, 

under section 125 a monthly allowance, or ordered under the same 

section to pay a monthly allowance to his wife, child, father or mother, 

as case may be, the Magistrate may make such alteration in the 
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allowance he thinks fit: Provided that if he increases the allowance, the 

monthly rate of five hundred rupees in the whole shall not be exceeded. 

(2) Where it appears to the Magistrate that, in consequence of any 

decision of a competent Civil Court, any order made under section 125 

should be cancelled or varied, he shall cancel the order or, as the case 

may be, vary the same accordingly. 

(3) Where any order has been made under section 125 in favour of a 

woman who has been divorced by, or has obtained a divorce from, her 

husband, the Magistrate shall, if he is satisfied that- 

(a) the woman has, after the date of such divorce, remarried, cancel 

such order as from the date of her remarriage; 

(b) the woman has been divorced by her husband and that she has 

received, whether before or after the date of the said order, the whole 

of the sum which, under any customary or personal law applicable to 

the parties, was payable on such divorce, cancel such order,- 

(i) in the case where, such sum was paid before such order, from the 

date on Which such order was made, 

(ii) in any other case, from the date of expiry of the period, if any, for 

which maintenance has been actually paid by the husband by the 

woman; 

(c) the woman has obtained a divorce from her husband and that she 

had voluntarily surrendered her rights to maintenance after her divorce, 

cancel the order from the date thereof. 

(4) At the time of making any decree for the recovery of any 

maintenance or dowry by any person, to whom a monthly allowance 

has been ordered to be paid under section 125, the Civil Court shall take 

into account the sum which has been paid to, or recovered by, such 

person as monthly allowance in pursuance of the said order. 

8. Form bare reading of section 127 of the Cr.P.C. it appears to me that 

maintenance allowance can be enhanced if there is any change in the 

circumstance of any person, i.e. the person receiving the maintenance 

or the person who has been ordered to pay maintenance allowance U/S 

125 of the Cr.P.C. 

9. Now, in the instant case, the petitioner has claimed maintenance mainly 

on the ground that her son is reading in class vi at a private school and 
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there is a change in circumstance due to high cost of living. On the other 

hand, the Opp. Party has denied the case of petitioner. Under such 

circumstance, burden lies upon the petitioner to prove her claim as 

stated in her petition, by adducing evidence. Section 127 of the Cr.P.C. 

also says about proof regarding change in circumstance. But apparently, 

the petitioner has not adduced any evidence in spite of getting 

opportunity for the same. Hence in absence of any evidence, it cannot 

be held that there has been any change in the circumstance for 

enhancement of the monthly maintenance allowance. As there is no 

proof as to change in the circumstance of either party, it is held that the 

petitioner is not entitled to the maintenance allowance at enhanced rate.  

 

                                      ORDER 

10. In view of the above, I have arrived at the considered opinion that the 

petitioner is not entitled to the maintenance allowance at enhanced rate. 

11. Furnish a free copy of the judgment to the petitioner. 

12. Case is accordingly disposed of on contest. 

13. Given under the hand and seal of this court on this 6th day of April, 2019 

at Bilasipara, Dhubri. 

     

 

 

 

 

                                                        (Smt. Mridusmita Hazarika) 

                                                       Judicial Magistrate First Class 

                                                              Bilasipara, Dhubri 

                                                                  

 

 


